
New U.S. Law Raises the Bar for Safely Transporting Food  
 
By Barry Tarnef, Vice President and Senior Risk Marine Specialist, Chubb and member of the IUMI 
Loss Prevention Technical Committee 
 
The FDA Food Safety Modernization Act of 2010 (FSMA), signed into law in January 2011, sets 
the standards for the sanitary transportation of human and animal food to help prevent 
contamination during transit in the United States. It is anticipated that the FSMA will be 
implemented by the U.S. Food & Drug Administration (FDA) in 2017 to strengthen the food 
safety system and protect public health. This federal law will also have implications on the global 
food supply chain, the importers and exporters involved in this trade, and, by extension, their 
insurers. This article is intended to address issues presented by the FSMA from an insurance loss 
control perspective. 
 
FSMA applies only to food shipments transported in the United States by truck or rail. However, 
shippers in other countries will also be covered by the Act if they send imported food by truck or 
rail directly into the U.S. from Canada and Mexico. Shippers sending imported food for 
consumption or distribution in the U.S. by air or ocean, and then transporting the intact cargo 
container by motor or rail conveyance within the country, are also covered under the Act. 
Export shipments are only covered by the Act until they reach the U.S. port of loading or border 
crossing point. 
 
Under FSMA there are four regulated entities: shippers, loaders (a new category recognizing 
that shippers may delegate the function of physically loading food for transport to a 
consolidator at a Container Freight Station or a warehouse or distributor center operated by a 
freight forwarder or third party logistics provider), carriers and receivers.  
 
The Act establishes requirements for the following: 
 

 Transportation equipment - Must be suitable and adequately clean and capable of 
maintaining temperature 

 Transportation operations – Need to ensure adequate temperature control and protection 
of cargo from contamination by previous non-food cargo and allergens from commingled 
food products 

 Training - Carrier personnel must have documented training in sanitary transportation 
practices 

 Records – Procedures must be established to maintain records of agreements, procedures 
and the aforementioned training 

 
Loaders, whether they are the actual shipper or designated by the shipper, must determine that 
the transportation equipment is in appropriate sanitary condition and also that each 
refrigerated conveyance is adequately prepared including precooling, if necessary. Even with 
this emphasis on the condition of the transport refrigeration plant, there is no requirement for 
the use of a temperature indicating or recording device during transport. 
 
Primary responsibility for ensuring appropriate transportation operations rests with the shipper 
unless they assign some of the duties to other parties via contractual agreements. 
 

http://www.fda.gov/Food/GuidanceRegulation/FSMA/


The three categories of food that are regulated are bulk food, packaged food not fully enclosed 
by a container, and items requiring temperature control.  Other food products are waived from 
conforming to the regulations and some of the regulated parties, such as shippers, carriers and 
receivers, engaged in food transportation operations that have less than USD500,000 in average 
annual revenue are exempt. 
 
Since the Act will not be implemented until 2017, supply chain stakeholders will have time to 
seek clarification to fully understand the rules of engagement and ultimately gear up to ensure 
compliance.  
 
Certain aspects of the presently constituted FSMA come with a degree of uncertainty, although 
final FDA rules implementing the Act may provide more guidance. Some of the items in the 
FSMA that insurers may want to note for potential loss control impact include the following: 
 

 Most ocean containers transiting to/from the ports in the United States are transported by 
small trucking companies that will satisfy the USD500, 000 revenue exemption so shippers 
could well “shop” for them. Moreover, shippers may also assign some of their 
responsibilities to these carriers and apparently then potentially be able to bypass the FSMA 
rules. 

 Foreign originating shipments are regulated only when the overseas shipper arranges for 
inland transit within the United States. But, will the interpretation of “arrange” apply to sale 
(INCOTERMS) or shipping (Door-to-Door versus Pier-to-Pier) terms? 
- The training requirement is limited to the carrier category; yet in the United States 

shippers, loaders and receiver personnel must complete similar requisite training with 
accompanying documentation when dealing with another class of shipments, namely 
hazardous materials/Dangerous Goods.    

 No temperature recording device is mandated in the Act.  It will remain to be seen how a 
determination can be made if a temperature deviation took place (and in whose care, 
custody and control); and how a shipper or carrier can prove compliance with the transit 
temperature.  

 Tampering of cargo is a major exposure to the safety of food products in the supply chain 
(“Farm to Fork”); however, the FSMA does not contain specific security requirements. 

 The shipper/loader is required to determine that each refrigerated conveyance (ocean 
container, railcar and trailer) is adequately prepared for transportation and precooled if 
necessary. From a loss control perspective, it would seem that the carrier should retain that 
duty since they have the experience and technical expertise to assess the proper functioning 
of a refrigeration system. Whether FDA rules will ultimately address this potential issue is 
unknown.     

 As part of the final rule, if any person at any time during transportation becomes aware of a 
possible temperature failure or other condition that may render the food unsafe, the food 
cannot be sold or distributed until a determination of safety is made. This may lead to more 
outright rejection of cargo as well as adversely affecting salvage sale potential. 

 
For additional details on the Food Safety Modernization Act including the full text, visit  
www.fda.gov/FSMA 
 

http://www.fda.gov/FSMA


The information presented in this article is for informational risk management purposes only.  It 
is intended to help raise awareness of certain issues that could have some impact on insurance 
of cargo shipments in the coming years, and is not intended to be offered as legal advice.  For 
specific guidance on applicable requirements of the FSMA, insurers, risk managers and other 
parties in the logistics field should seek specific legal advice from their licensed attorney.   
 
 


