
 

 

An update on the Reform of the York-Antwerp Rules  

By Ben Browne, Partner at Thomas Cooper LLP and member of the IUMI Salvage Forum 

 

When it became clear that the York-Antwerp Rules (YAR) 2004 would not be adopted by ship owners 

in their contracts of carriage generally, the Comité Maritime International (CMI), who have the 

custody of the YAR, decided to explore whether a compromise set of Rules for the adjustment of 

General Average (GA) could be found with which all parties could live.  An International Working 

Group (IWG) was established following the CMI Conference in Beijing in October 2012 to completely 

review the YAR and it is hoped that a compromise YAR can be adopted at the CMI’s next Conference 

between 3rd and 6th May 2016 in New York.  IUMI representatives on the IWG are Ben Browne, UK, 

Frédéric Denèfle, France, Jirou Kubo, Japan and Sveinung Makestad, Norway.  The purpose of this 

article is to give a brief update on the proposals emerging from the IWG. 

 

1. Salvage: Salvage will be included in general average unless the position of the parties to the 

Common Maritime Adventure (“CMA”) would not be significantly altered by an adjustment 

being published.  Most of the parts of the new Rule VI have been agreed except the precise 

operation of the new clause. 

2. Interest:  Under YAR 1994 interest is charged at 7%.  Under the YAR 2004 it is fixed annually 

by the CMI (currently at 2.75%).  The proposed rate for the YAR 2016 is 4% over the 

12 month ICE LIBOR rate for the currency of the adjustment. 

3. Commission:  Under YAR 1994 commission was charged on GA disbursements at 2%.  This 

was abolished by YAR 2004 and it is proposed that the 2004 position on commission is 

maintained in the YAR 2016. 

4. Cash deposits for GA security:  Cash deposits are presently required to be held in an escrow 

account, but modern banking practice prevents this so it is proposed they should be held in 

an account in the adjuster’s name but with a code of conduct governing how the adjuster 

should deal with the money. 

5. Crew wages and maintenance at a port of refuge: It is proposed that owners will continue 

to be entitled to recover crew wages and maintenance in general average while diverting to 

and from, and detained at a port of refuge.  The YAR 2004 excluded crew wages and 

maintenance while detained at a port of refuge but ship owner interests represented by the 

International Chamber of Shipping (ICS) insisted this allowance must be reintroduced if they 

were to support any new YAR. 

6. Tug and tow (Rule B):  A new wording has been drafted which is intended to clarify that 

allowances in GA continue until the CMA terminates. It is hoped that this will make the 

treatment of allowances at places of refuge in tug and tow cases clearer. 

7. Notifying adjusters of claims:  Under Rule E parties to a GA must supply particulars of sums 

claimed in GA within 12 months of the loss or payment of the expense to be claimed in GA.  

If they fail to do this the adjuster may estimate the allowance.  The adjuster’s estimate may 

only be challenged within 60 days of notifying the party concerned and only then if 



 

 

“manifestly incorrect”.  It is particularly important that cargo and hull underwriters therefore 

ensure that their claims teams are properly notified of this duty and understand the 

consequences of failing to comply with it. 

8. Notifying Adjusters of Recoveries:  Parties will now have a duty to tell the average adjuster 

if they are pursuing a recovery of any sum claimed in GA, and if they make a recovery in 

respect of such sum they must inform the adjuster within 60 days of such recovery being 

received. 

9. Port charges:  The expression “port charges” in Rule XI is to be amended to address the 

decision of the English Commercial Court in The Trade Green [2000] 2 Lloyd’s Rep 451 so as 

to include “all customary or additional expenses” at the port of refuge. 

10. Contributory values (Rule XVII):  Small value cargoes may be excluded from an adjustment if 

the average adjuster considers the cost of including such interests in the adjustment would 

be disproportionate to their contribution. 

11. Guidelines:  For the first time YAR Guidelines will be introduced on the interpretation and 

operation of the proposed new YAR.  The non-binding Guidelines will address issues 

concerning the application of Rule VI (salvage), the treatment of cash deposits (Rule XXII), 

general average security documentation, the role of the average adjuster, the mediation of 

disputes and the role of the GA surveyor.  A Standing Committee on the Guidelines 

consisting of representatives of stakeholder interests (including IUMI) reporting to the CMI 

Executive Committee will monitor the Guidelines.  The Guidelines are currently being 

drafted. 

Three areas of dispute remain: 

(a) Non-Separation of Interest Agreement (NSA):   In Rule G of the YAR 1994 and YAR 2004, 

Bigham Clause is incorporated into the NSA which deals with the rights of the parties when 

cargo is transhipped following a GA incident.  The effect of the Bigham Clause is to limit 

cargo interests’ contribution to transhipment costs to what it would have cost the cargo 

interests to forward their goods to destination at their own expense.  The ICS wishes to 

remove the Bigham Clause from Rule G but IUMI opposes this. 

(b) Temporary repairs: The YAR 2004 introduced a sentence into Rule XIV (b) capping the 

amount allowed in respect of repairs of accidental (as opposed to sacrificial) damage at a 

port of refuge using the “Baily” method.  The ICS want to abolish the cap but this is 

opposed by IUMI. 

(c)  Differential salvage settlements:  Agreement has yet to be reached as to whether and how 

settlements with salvors at different levels by different salved interests should be readjusted 

in GA. 

Negotiations on these three relatively minor outstanding issues continue but it is hoped that 

solutions can be found and a draft wording achieved in good time for the May 2016 CMI Conference 



 

 

in New York.  GA remains an expensive way of dealing with casualties but IUMI takes the view that it 

is in no-one’s interests (except those of lawyers) to attempt to abolish it (even if that were possible) 

so their efforts have necessarily been limited to reducing the time and expense that general average 

involves. 

 


