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Limitation of liability

Brief description
The insurance of marine liabilities helps to protect third party rights. Since the liability (e.g.
for environmental damages caused by an oil-spill) can be extraordinarily high, sufficient
insurance coverage for these liabilities is crucial. Many international liability conventions
rule compulsory insurance requirements, and direct action against insurers is partly ruled
as well.
Marine liability insurance is mainly provided by Protection and Indemnity Clubs (P&I
Clubs) organized as mutual insurers with shipowners as members. The 13 largest P&I
Clubs are organized under the umbrella of the International Group of P&I Clubs (IG).
While the member companies of IUMI’s member associations predominantly provide
insurance coverage for property damages to the hull and machinery of vessels or offshore
energy units, and cargoes in transit, some of the companies also offer marine liability
insurance through reinsurance arrangements or directly through covers such as ‘fixed
premium P&I’.
Limitation of liability
At the May 2019 IMO Legal Committee meeting (LEG 106), the Committee considered
document LEG 106/13 (submitted by Greece, Marshall Islands, the ICS and the
International Group of P&I Clubs), proposing a new output to develop a Unified
Interpretation (UI) on the test for breaking the owner's right to limit liability under the IMO
liability and compensation conventions.
Document LEG 106/13 was submitted in response to instances where the judiciary in
national jurisdictions had broken the established and longstanding limits of liability
contained in the comprehensive IMO limitation, liability and compensation regime. The
most notable example of this was in the 2016 case of the Prestige, where the Spanish
Supreme Court held that the misconduct of the Master deprived the shipowner of the right
to limit liability for pollution damage under the 1992 Civil Liability Convention.
To recap, the applicable conventions under consideration are:
• Article 4 of the International Convention on Limitation of Liability for Maritime Claims,
1976
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• Article V(2) of the International Convention on Civil Liability for Oil Pollution Damage,
1992
• Article 9 of the International Convention on Liability and Compensation for Damage in
Connection with the Carriage of Hazardous and Noxious Substances, 2010 (currently
not in force).
The ability to apply limitation is seen as an essential quid pro quo for shipowners in
agreeing strict liability under the IMO conventions. Any weakening of this or uncertainty
over when limits can be overridden has significant implications for shipowners and their
insurers. Recognising this, LEG agreed to develop the UI to provide increased clarity and
a common understanding on the ‘virtually unbreakable’ nature of the test to break limits.
Concrete proposals were requested for consideration at LEG 107 (November / December
2020).
To facilitate this, a Remote Intersessional Group of LEG participants was formed to:
• Develop the text of a draft UI on the test for breaking the owner's right to limit liability

under the IMO conventions, reflecting the decisions taken at LEG 107 on the principles
of the test;
• Develop the text of a draft resolution, as the vehicle for the adoption of the UI; and
• Submit a report to LEG 108, with a view to finalisation of the UI, the text of the resolution
and the vehicle for the resolution at that session.
The International Group of P&I Clubs and ICS, supported in writing and at LEG meetings
by IUMI via the Legal & Liability Committee and Secretariat, have spearheaded the
drafting of a proposed UI. This focuses on re-enforcing the very high thresholds required
for breaking limitation. The current draft aligns the level of culpability required to that of
‘wilful misconduct’, which is a well understood concept in marine insurance policies. It is
also a higher threshold than gross negligence.
In July 2021, LEG 108 finalized a draft resolution on the Unified Interpretation on the test
for breaking the owner's right to limit liability under the IMO conventions, based on the
text prepared by the Correspondence Group, and submitted this for adoption by the
Council in November 2021 and Assembly in December 2021.
Overall, whilst recognising that decisions made at the national State level may still throw
up what industry may consider anomalous interpretations of the IMO conventions, IUMI
strongly supports this initiative to provide greater clarity to IMO convention signatories and
to re-enforce the message that the limitations of liability should be strenuously upheld.
Potential gaps in liability insurance for ‘non-IG insurers’
In April/May 2014, the IMO Legal Committee (LEG 101) adopted Guidelines for accepting
insurance companies, financial security providers and IG P & I Clubs to verify the
compulsory insurance requirements. With a reference to these guidelines, six member
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states suggested in a submission to LEG 107 in March 2020 that further consideration
may be desired of problems encountered in some oil pollution incidents involving insurers
that are not members of the IG. The belief is that this is an issue that affects not only the
1992 CLC, but also other IMO liability conventions.
The issue is also being examined by the governing bodies of the IOPC Funds, and during
the 108th session of the IMO Legal Committee in July 2021, the IOPC Funds provided an
update on the problems encountered in some oil pollution incidents involving ‘non-IG
insurers’. 147 incidents were identified of which 44 incidents either had no insurer or the
insurer was unidentified. Of the remaining 103 incidents, 20 incidents were found to be
insured by non-IG insurers and 6 of these resulted in the IOPC Funds providing
compensation before the shipowner’s limit of liability had been reached. Even though the
majority of the incidents only pertain to the Civil Liability and Fund Conventions, it is in the
IOPC Funds’ view a more general problem that needs to be addressed to ensure that
victims can be properly compensated in the event of a marine incident. In the case of
incidents covered by the Civil Liability and Fund Conventions, victims can be
compensated by the IOPC Funds if oil pollution damage occurs in a State that is a member
of the Fund conventions. However, this safety net does not exist for the other liability and
compensation conventions where no fund exists and only the shipowner and their insurer
can provide compensation. These problems can be grouped into three categories:
o

o

o

Proper implementation of international conventions: State Parties to the
Conventions have an obligation to ensure that they have properly implemented
the Conventions, including any subsequent amendments.
Proper understanding of international convention requirements: Not all parties
involved in the international conventions may have a proper understanding of the
requirements. For example, non-IG insurers may not be aware that the
conventions provide a right to direct-action against an insurer.
Proper application/enforcement of international conventions: For international
conventions with compulsory insurance requirements, States are required to
ensure that ships flying their flag do not operate without having the appropriate
State issued certificate validating that insurance or other financial is in place.
States are also required to ensure that ships entering or leaving ports in their
States have a valid State issued certificate. When States are issuing Convention
certificates, they need to ensure that the insurance in place, including the amount,
complies with the Convention requirement. The amount of insurance is intended
to cover all of their liabilities under the specific international conventions, but also
requires dedicated amounts.

LEG 108 further noted the intention of Canada to submit a proposal for a new output at
LEG 109, and expressed support for discussing these insurance problems. To address
the issues, it is proposed that material be developed to assist Flag States, Port State
control officers, shipowners, and insurers. Revisions could also be made to existing IMO
guidelines to ensure proper understanding, implementation and application of the liability
and compensation conventions.
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Following LEG 108 and in preparation of LEG 109 in March 2022, a group of Flag States,
the IG and IUMI prepared a paper inviting the Committee to agree on a new output for the
2022-2023 biennial agenda with a target completion date of 2024. The purpose is to
develop guidance for the proper implementation and application of IMO liability and
compensation conventions. Potential fields of action could be:
• The review of the Guidelines for accepting insurance companies (Circ. No. 3464),
• The development of educational and practical information sources,
• The exploration of an optional template for States to share with non-IG insurers. This
template could be similar to the blue cards issued by IG clubs, but would be nonbinding,
• Awareness training for both Flag and Port state controls on the compulsory insurance
requirements of the IMO liability conventions.
Relevant authority / organisations and documents
Limitation of liability
•

IMO - Legal Committee
• LEG106/13: Proposal to add a new output under the work programme on
‘Unified interpretation on the test for breaking the owner’s right to limit
liability under the IMO Conventions’, submitted by Greece, Marshall
Islands, ICS and International Group of P&I Clubs, 11 January 2019.
• LEG108/8: Report of the Correspondence Group, 23 April 2021.
• LEG108/8/1: Comments by the Secretariat on document LEG 108/8, 28
May 2021.
• LEG108/WP.8: Report of the drafting group on the draft resolutions, 29
July 2021.

Non-IG insurers
•

•

IMO – Legal Committee
o Circular Letter 3464: Guidelines for accepting insurance companies,
financial security providers and the IG P & I Clubs, July 2014.
o LEG 107/6: Compulsory insurance requirements under IMO conventions
and insurance problems, submitted by Canada, Denmark, Italy, Japan,
Norway and Republic of Korea, 9 January 2021.
o LEG 108/5: Review of insurance problems with non-IG insurers, submitted
by IOPC Funds, 20 April 2021.
IOPC Funds
o IOPC/OCT18/5/5/1: The 20 incidents involving the IOPC Funds and nonIG insurers are available in this document.
o IOPC/NOV20/5/5/1: Conclusions of the sixth joint Audit Body and the
recommended measures and future tasks to be undertaken in respect of
the risk relating to ‘non-IG insurers’.
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Timeline / important dates
•
•
•
•
•
•

LEG 106: 27-29 March 2019.
LEG 107: 27-30 November, 1 December 2020.
LEG 108: 26-30 July 2021.
IMO Council, 34th extraordinary session, 8-12 November 2021.
IMO Assembly, 6-15 December 2021.
LEG 109: 21-25 March 2022.

IUMI will:
•
•
•
•

•

Monitor developments via the IUMI Legal & Liability Committee and Policy
Forum.
Liaise directly with the IMO LEG as required to represent members’
interests.
Support a new output on addressing problems with so called ‘non-IG
insurers’.
If agreed, support the work of the IMO Legal Committee in developing
further clarity and education to avoid problems with so called ‘non-IG
insurers’.
Explain to IMO Member States and other interested bodies such as the
IOPC Funds the practical aspects of insurance related to marine liability
insurance of insurance entities not belonging to the IG.
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